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is another matter ; probably they should be restricted to the real 
amount required for reinstating the premises; but that question 
is not before us. 

Hill, J. — I am of the same opinion. The pleas are no answer 
to. the action. If they were, the consequence would be that the 
insurance company would not be liable to do anything. The defend- 
ants have made their election, and according to the doctrine in Co. 
Litt. 146 a, that election is obligatory. It is admitted that the 
insurance company are bound to do something ; but the plea says 
that they are bound to do nothing. It is perfectly possible to rein- 
state the premises by rebuilding new walls. There is nothing in 
this case to exonerate the insurance company from the obligation 
either to reinstate the premises, or, if they cannot do so, to pay 
such damages as may be required for that purpose. 

Judgment for plaintiffs. 



In the Exchequer Chamber. 

WARLOW VS. HARRISON. 

1. A sale by auction "-without reserve," means that neither the vendor, nor. any 
person on his behalf; shall bid at the auction, and that the property shall be sold 
to the highest bidder, whether the sum bid is equivalent to the- real value or not 

2. The highest bona fide bidder at such an auction may sue the auctioneer, as upon 
a contract that the sale shall be without reserve, if he knocks down the hammer 
to the subsequent bidding of the owner; and it is not material whether the owner 
or a person on his behalf bids with the knowledge or privity of the auctioneer. 

3. The owner may, at any time before the contract is legally completed, interfere 
and revoke the auctioneer's authority, but he does so at his peril ; and if the 
auctioneer has contracted any liability in consequence of his employment and the 
subsequent revocation or conduct of the owner, he is entitled to be indemnified. 

4. Semble, that a bidding by the owner, after the last genuine bidding, is not a 
revocation of the auctioneer's authority. 

This was an appeal by the plaintiff against the decision of the 
Court of Queen's Bench. 

Declaration, that before and at the time of the committing the 
grievances hereinafter mentioned, the defendant exercised and car- 
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ried on the trade and business of an auctioneer, and as such auc- 
tioneer had been and was retained and employed to sell and dispose 
of by public auction divers horses, and that the defendant before 
and at the time of the committing of the said grievances, had caused 
and procured to be printed and published, and circulated divers adver- 
tisements and publications advertising and publishing the said 
intended sale by auction, and that the same would take place on 
Thursday, the 24th June, 1858, at No. 1, Cheapside, Birmingham, 
and by divers advertisements the defendant advertised and published 
that there would be sold by auction (amongst other horses) a certain 
horse, as follows, that is to say : " The property of a gentleman, 
without reserve, Janet Pride, a brown mare without white, five years 
old, by Jago, out of Stormy Petrel. For performances see Racing 
Calendar." And the plaintiff says, that on the day and year 
aforesaid, he attended at the said sale by auction, and became 
and was the highest bidder for the said mare so advertised to be 
sold without reserve as aforesaid, and thereupon and thereby 
the defendant became and was the agent of plaintiff to complete the 
contract on behalf of the said plaintiff for the purchase of the said 
mare ; yet the defendant, not regarding his duty in that behalf, did 
not, nor would complete the said contract on behalf of the plaintiff 
for the purchase of the said mare, but wholly omitted and refused 
so to do, whereby the plaintiff was deprived of the benefit of this 
contract, and unable to obtain the said mare, as he otherwise would 
have done, and was put to and incurred divers expenses in traveling 
with his groom and servants to the said sale, and in and about 
employing a veterinary surgeon to examine the said mare. 

Pleas : — 1. Not guilty. 2. That the plaintiff was not the highest 
bidder. 3. That the defendant did not become the plaintiff's agent, 
as alleged. 

Issues joined. 

At the trial, which took place before Cockbtjrn, C. J., at the 
Warwickshire summer assizes, 1858, the material facts appeared to 
be these : The defendant and a Mr. Bretherton, are auctioneers in 
partnership, at Birmingham, where they have a repository for the 
sale of horses. In June 1858, they advertised a sale by auction at 
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the repository. The advertisement contained, among other entries 
of horses to be sold, as follows : " The three following horses, the 
property of a gentleman, without reserve" one of these was a mare 
called Janet Pride. The plaintiff attended the sale and bid sixty 
guineas for her : another person immediately bid sixty-one guineas. 
This person was Mr. Henderson, the owner of the mare. The plain- 
tiff having been informed that the last bidder was the owner, declined 
to bid further, and thereupon the defendant knocked down the mare 
to Mr. Henderson for sixty-one guineas, and entered his name as 
purchaser in the sale-book, which contained the names of the animals 
to be sold at the sale in the name of the proprietor. The plaintiff 
went at once into the auctioneer's office, and saw Mr. Bretherton 
and Mr. Henderson, and claimed the mare from Mr. Bretherton as 
being the highest bona fide bidder, and the mare being advertised 
to be sold without reserve' Mr. Henderson said : " I bought her 
in, and you shall not have her ; I gave 130/. for her, and it is not 
likely I am going to sell her for 631." On the same day the plain- 
tiff tendered to the defendant 63/. in s6vereigns as the price of the 
mare, and demanded her. The defendant refused to receive the 
money or deliver the mare, stating that he had knocked her down 
to the highest bidder, and he could not interfere in the matter. 
There was evidence that the plaintiff had notice that the following 
were amongst the conditions of sale : " The highest bidder to be 
the buyer ; and if any dispute arise between two or more bidders 
before the lot is returned into the stables, the lot so disputed shall 
be put up again, or the auctioneer shall declare the purchaser. 
Third, the purchaser being declared, must immediately give in his 
name and address with (if required) a deposit of 5«. in the pound 
on account of his purchase, and pay the remainder before such lot 
or lots are delivered. Eighth, any lot ordered for this sale, sold by 
private contract by the owner, or advertised without reserve and 
bought by the owner, to be liable to the usual commission of 2 per 
cent." At the trial a verdict was entered for the plaintiff for 5Z. 5«. 
damages, and leave was given to amend the declaration if the court 
should think fit. Leave was also given to the defendant to move 
to enter a nonsuit. The Court of Queen's Bench made the rule 
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absolute to enter a nonsuit, and this was an appeal from their 
judgment. 

Macaulay, Q. C. (Isaac Spooner, with him) for the plaintiff. 
The plaintiff was the highest bona fide bidder at the sale, and it 
was the defendant's duty to have declared him the purchaser of the 
mare. No doubt this is an action of the first impression, but upon 
principle it is maintainable. In Thomett vs. Haines, 15 M. & W. 
367, it was held, that where a sale by auction is advertised, or stated 
by the auctioneer to be " without reserve," the employment by the 
vendor of a puffer to bid for him without notice, renders the sale 
void, and entitles the purchaser to recover back his deposit from the 
auctioneer. The same doctrine was laid down by Lord Chancellor 
Cottenham, in Robinson vs. Wall, 2 Phill. 372 ; and in Bexwell vs. 
Christie, Cowp. 395, Lord Mansfield treated a private bidding by 
or on behalf of the vendor, as a fraud. If that is so, it follows that 
the expense the party has been put to, as here, the expenses of a veteri- 
nary surgeon to examine the mare, may be recovered. The thing 
done by the owner at the auction was in the nature of deceit, to which 
the defendant, the auctioneer, was a party. The auctioneer treated 
the bidding by the owner as a genuine bidding, and not as a counter- 
mand of his authority to sell " without reserve." Martin, B. 
The declaration is not founded on that view. It contains no allega- 
tion of fraud, but it supposes that there is a duty on the part of 
the auctioneer to knock down the hammer at the bidding of the last 
bona fide bidder. Therefore, on the pleadings, the court has a right 
to suppose that the owner was a genuine bidder. It strikes me 
that the declaration is misconceived. The owner directed the defend- 
ant to sell without reserve, that is, to sell to the highest bona fide 
bidder ; therefore it was the defendant's duty to have done so, and 
the declaration is founded upon a breach of that duty. If the 
auctioneeer had disregarded the owner's bidding, the owner could 
not have held him liable, according to the principles laid down in 
Bexwell vs. Christie. Martin, B. How can it be the duty of the 
auctioneer, as agent of the plaintiff, to complete under these cir- 
cumstances? Surely the owner may come and stop the sale at any 
moment, and the auctioneer could not then make a contract to bind 
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him. Here he ought not to have taken the owner's bidding ; that 
was not a revocation of his authority. Martin, B. But if he does 
not know the owner, what is the auctioneer to do ? Payne vs. Cave, 
8 T. R. 148, on which the Court of Queen's Bench proceeded, was 
a different case to the present ; that was an ordinary sale by auction* 
and not one without reserve. The agency on which the plaintiff 
relies, arises from the special nature of the auctioneer's instructions 
to sell without reserve. 

Field (Mellor with him) for the defendant. It is submitted that 
the judgment of the Court of Queen's Bench, ought to be affirmed. 
It is clear from Payne vs. Cave, that a bidding is but an offer, and 
that, until it is assented to by the fall of the hammer, no contract 
is created, and it may be retracted before acceptance : Cooke vs. 
Oxley, 3 T. R. 653. Perhaps the advertisement might have 
amounted to a promise to the public : Denton vs. Ghreat Northern 
Railway Company, 5 E. & B. 860, 25 L. J. 129, Q. B. The cases 
of Jones vs. Nanney, 13 Price, 76 ; Warwick vs. Slade, 3 Camp. 
127 ; and Q-errard vs. Bates, 2 El. & Bl. 476, were then cited. 
The plaintiff is bound to make out there was a contract ; and where 
is the evidence that the defendant ever undertook the smallest obli- 
gation to the plaintiff? As the case stands, the owner had a right 
to bid ; and the hammer having fallen to his bidding, the auctioneer 
cannot be liable to the plaintiff. Again, looking at the plaintiff's 
declaration, can it be said that he has made out the allegations in 
it ? The alleged contract is based on the relationship existing 
between principal and agent ; but there never was any such between 
the plaintiff and defendant ; the breach is, that the defendant would 
not complete the contract ; but he was never plaintiff's agent for 
that purpose. The defendant was employed to sell, and he was 
instructed to sell without reserve, and he, for his employer, announces 
that he is authorized to submit certain horses for sale without reserve. 
Martin, B. — What is the meaning, do you say, of a sale without 
reserve ? The auctioneer is only an agent, and he states that he is 
authorized to sell on those terms. Bramwell, B. — Suppose the 
owner withdrew his authority, and said he should not sell, could a 
third party maintain an action for the non-sale ? Clearly not. 
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There is no contract till the hammer is down : Payne vs. Cave, 3 
T. R. 148. If there was a contract here, at what moment of time 
was it broken ? Martin, B. — At the moment when the owner 
made his bid. It seems to me that is a fraud on the contract. 
Willes, J. — Suppose the auctioneer was the owner, and he got his 
clerk to bid the sixty-one guineas, he is then his own principal. 
What would then be the position of. the parties ? The auctioneer 
would not be liable: Cooke vs. Oxley, 3 T. R. 653; Chitt. on 
Cont. pp. 9 and 10. An action cannot lie on the contract, because 
the parties had never agreed together. Willes, J. — In the case 
of advertising to pay a reward on the recovery of any article, the 
advertiser is answerable to any one who finds it ; but there is no 
direct contract between the parties. Byles, J. — If a man offers 
goods without reserve, are not those terms accepted as soon as the 
auction commences ? No. A man may attend the auction for a 
totally different purpose ; there is no assenting mind. The real dis- 
tinction is, fraud or no fraud. Here no fraud is alleged or proved, 
and the owner had a right to retract his authority, and then the 
auctioneer had no power to contract with any one : Simon vs. 
Motivos, 3 Burr. 1921. Byles, J. — Here the defendant accepted 
the plaintiff's bid, and that acceptance by the auctioneer distinguishes 
the case from Cooke vs. Oxley. It is as if the auctioneer had 
repeated at everybid, " I am selling without reserve." It cannot be 
contended that there was any rescision of the authority till after 
the plaintiff's bid was accepted. 

Macaulay, Q. C, in reply. There is no rule of law to remove 
responsibility from the auctioneer. (He read the declaration.) 
Willes, J. — This is an appeal ; is the declaration proved ? The 
defendant moves to enter a verdict or non-suit ; there can be no non- 
suit if the declaration is proved. If, upon the facts stated, there is 
a breach, the plaintiff is entitled to recover. Byles, J. — The 
highest bidder means bidder intending to become purchaser ; here 
the bidder was the owner. The defendant depends on Payne's 
case ; but the distinction is this ; this was an auction without reserve. 
The plaintiff bids, the auctioneer accepts, and a good contract is 
made, all but the memorandum in writing required by the statute 
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of frauds; then another bid is made by the vendor, but that 
does not alter the case; when the plaintiff bid, the auctioneer 
closed with the offer, unless there should be a bona fide higher bid, 
and the sale was then and there at an end. Bramwell, B. — There 
is no bargain till the hammer is down. In ordinary cases, but in a 
sale without reserve it is not necessary to knock down ; the refusing 
to knock down would be a cause of action. The plaintiff was the 
highest bidder ; the bid of the owner was a nullity ; if the defendant 
had knocked down the lot to the plaintiff, there could have been no 
action against him by the owner. Bramwell, B. — Looking at the 
facts of this case, why should not the parties be subject to an indict- 
ment for conspiracy ? The plaintiff bids, and then the owner bids, 
and then the auctiooneer looks to the plaintiff for another bid. The 
auctioneer, when the owner bid, ought to have said, " This is a 
revocation of my authority ; I can no longer sell without reserve." 
Instead of which he professed to act within his authority, and every 
action of his was a reiteration of the assertion that he was author- 
ized to sell without reserve. Seymotfr vs. Maddox, 16 Q. B. 326 ; 
Robinson vs. Wall, 2 Phill. 372 ; Thornett vs. Haines, 15 M. & W. 
367 ; Beztall vs. Christie, Cowp. 395 ; Emmerson vs. Heelis, 2 
Taunt. 38, were referred to. Cur. adv. vult. 

Martin, B. — This is an appeal from the judgment of the Court 
of Queen's Bench, reported in 28 L. J. 18, Q. B. This judgment 
is that of my brothers Watson, Byles and myself. My brother 
Bramwell does not, I believe, entirely concur. He does not differ 
materially from us, but my brother Willes will state his view of the 
matter. After stating the facts as supra, he proceeded as follows : 
Upon the pleadings, as they stand, we think the judgment of the 
Court of Queen's Bench is right, and that the defendant is entitled 
to the verdict upon the issue upon the third plea. But there is a 
power given to the court to amend, and it has been held that the 
power extends to the Court of Appeal, and we think we ought to 
exercise it largely in order to carry out the object of the C. L. P. A. 
1852 and 1854, namely, to determine the real question in contro- 
versy between the parties in the existing suit. Upon the facts of 
the case, it seems to us that the plaintiff is entitled to recover. In 
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a sale by auction there are three parties, namely, the owner of the 
property to be sold, the auctioneer, and the portion of the public 
who attend to bid, which of course includes the highest bidder. In 
this, as in most cases of sale by auction, the owner's name was not 
disclosed : he was a concealed principal. The names of the auc- 
tioneers, of whom the defendant was one, alone were published, and 
the sale was announced by them to be " without reserve." This, 
according to all the cases, both at law and in equity, means that 
neither the vendor nor any person on his behalf may bid at the 
auction, and that the property shall be sold to the highest bidder, 
whether the sum bid be equivalent to the real value or not; For 
this position see the case of Thornett vs. Haines, 15 M. & W. 367. 
We cannot distinguish the case of an auctioneer putting up property 
for sale upon such a condition from the case of the loser of property 
offering a reward, or that of a railway company publishing a time- 
table stating the times when and the places to which the trains run. 
It has been decided that the person giving information advertised 
for, or a passenger taking a ticket may sue as upon a contract'with 
him. Denton vs. The Great Northern Railway Company, 5 Ell. 
& Bl. 860. Upon the same principle, it seems to us that the high- 
est bona fide bidder at an auction may sue the auctioneer as upon a 
contract that the sale shall be without reserve. We think that the 
auctioneer who puts property up for sale upon such a condition, 
pledges himself that the sale shall be without reserve, or, in other 
words, contracts that it shall be so, and that this contract is made 
with the highest bona fide bidder, and in case of a breach of it, that 
he has a right of action against the auctioneer. The case is not at 
all affected by the 17 th section of the statute of frauds, which relates 
only to direct sales, and not to contracts relating to or connected 
with them ; neither does it seem to us material whether the owner, 
or a person upon his behalf, bids with the knowledge or privity of 
the auctioneer. We think the auctioneer has contracted that the 
sale shall be without reserve, and that the contract is broken upon 
a bid being made by or on behalf of the owner, whether it be during 
the time when the property is under the hammer, or whether it be 
the last bid on which the property is knocked down. In either case 
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the sale is not " without reserve," and the contract of the auctioneer 
is broken. We entertain no doubt that the owner may at any time 
before the contract is legally complete interfere and revoke the 
auctioneer's authority, but he does so at his peril ; and if the auc- 
tioneer has contracted any liability in consequence of his employ- 
ment, and the subsequent revocation or conduct of the owner, he is 
entitled to be indemnified. We do not think the conditions of sale 
stated in the case (assuming the plaintiff to be taken to have had 
notice of them) affect it. As to the first, Mr. Henderson could not be 
the buyer. He was the owner, and, if that were material, there is 
ample evidence that the defendant knew him to be such. Indeed, 
we think he ought not to have taken his bid, but to have refused it, 
stating as his reason that the sale was without reserve. We feel 
inclined to differ from the view of the Court of Queen's Bench in 
this, that we rather think the bid of Mr. Henderson was not a 
revocation of the defendant's authority as auctioneer. The third 
condition has nothing to do with the case, and the eighth condition only 
provides, that, if on a sale without reserve the owner act contrary 
to the conditions, he must pay the usual commission to the auc- 
tioneer. For these reasons, if the plaintiff think fit to amend his 
declaration, he, in our opinion, is entitled to the judgment of the 
court. 

Willes, J. — I have to state that Bramwell, B. and myself, do 
not express any dissent from the judgment which has just been 
delivered by Martin, B., but we prefer putting our judgment upon 
the ground that the conduct of the parties is strong evidence to show 
that the auctioneer had not authority to sell without reserve ; that 
he was, without such authority, ab initio, and that his conduct is 
evidence that that was so. If that be so, and if that view be cor- 
rect, there ought to be a count added in the amendment, stating an 
undertaking by the auctioneer that he had authority to sell without 
reserve, and a breach of that undertaking. Suffice it to say, the 
result is the same, but my brother Bramwell and I prefer putting 
our judgment on that ground. We do not express any dissent from 
what my brother Martin has said, but we see our way more clearly 
in coming to the same conclusion upon the ground I have stated. 



250 ABSTRACTS OF RECENT ENGLISH DECISIONS. 

The rule will be, that the plaintiff be at liberty to amend and pro- 
ceed to a new trial. I don't know which party it was who was 
unwilling to have a slet processus entered, but it seems to me that 
that would be a proper ending of the case. 



ABSTRACTS OF RECENT ENGLISH DECISIONS. 

Accord and Satisfaction. — In an action for an injury sustained through 
a railway accident, it appeared that the plaintiff, at the time, not supposing 
that he had sustained any serious injury, accepted of the company 21. as 
compensation for damage to his clothes : Held, that the receipt of this 
sum could not be set up as an accord and satisfaction for a patent and 
severe injury to the brain or spine. Roberts vs. Eastern Counties Railway 
Company, 1 F. & F. 460. Cockburn. 

Action at Law where maintained generally for Injury to Private 
Rights. — Where a person would have, at common law, a right of action 
grounded upon an interference with a given public right, when such inter- 
ference had operated to his individual injury, if the public right is taken 
away by statute, and vested in a body of conservators, to be exercised or 
controlled for a special subject, e. g. the benefit of trade and commerce, 
then, the right being thus resigned by the public, the individual right of 
action is lost also, and there can be no redress by action on account of any 
interference, duly authorized by such body, with private rights, of the 
nature of those to which the powers of the body relate. Kearns vs. Cord- 
wainer's Company, Cordwainer' s Company vs. Kearns, 5 Jur. N. S. 
1126 j 28 L. J. C. P. 285. 

Ambassador — Privileges. — The public minister of a foreign State, duly 
accredited to and received by the Queen, having no real property in this 
country, and having done nothing to disentitle him to the privileges belong- 
ing to such minister, is privileged from all liability to be sued in this 
country in civil actions. Magdalena Steam Navigation Company vs. 
Martin, 5 Jur. N. S. 1360 ; 28 L. J. Q. B. 310; 7 W. R. 598. 

Arbitration and' Award. — Courts of law cannot be ousted of their juris- 
diction by the mere agreements of parties. Horton vs. Soyer, 4 H. & N. 
643; 5 Jur. N. S. 989; 7 W. R. 735; 33 L. T. 287. 

If parties agree that all disputes that may arise between them shall be 



